CITY OF PEORIA, ARIZONA cc#_17/C

COUNCIL COMMUNICATIONS Amend #

Date Prepared: July 27, 2010 Council Meeting Date: August 17, 2010
TO: Carl Swenson, City Manager sp
THROUGH: Susan J. Daluddung, Deputy City Manager %

FROM: Scott Whyte, Economic Development Services Director

SUBJECT: City Council authorization to enter into an Exclusive Negotiating

Agreement for Peoria Place

RECOMMENDATION: Authorization for the City Manager to enter into an Exclusive
Negotiating Agreement with Ottawa University and the Ellman Companies for the Peoria
Place site.

SUMMARY:

Ottawa University has expressed interest in executing an Exclusive Negotiating
Agreement (ENA) with the City of Peoria and the Ellman Companies to further explore
the possibility of establishing a residential campus for the university at Peoria Place.
The campus that is currently envisioned would be home to up to 3,000 full time students
and have intramural as well as potentially collegiate level athletic programs available.

The purpose of the ENA is to provide all parties with freedom to explore the opportunity
in depth, including such elements as:
e conceptual site plan development and timing
university programming, resources, and enrollment targets
financial obligations and ability to operate
initialization of the local offering and enroliment growth
cooperation among the partners
city investment and return on investment
determination as to ultimate financial feasibility

The Agreement is attached.
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also intend to cooperate on the City's development of a master specific
plan for Old Town Peoria that would ensure full integration of the Project
into Old Town.

WHEREAS, the City and Ottawa desire to establish a period of time
during which the Parties will exclusively negotiate with each other in good
faith to establish the Project structure, site planning, operating p\r\o“formas
development pro formas, and any other related and necess/a_ry documents
to finalize the Project development concept and determine financial

feasibility. r,\\\ )
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NOW THEREFORE, in consideration ofr*the&mutual promises
contained herein, and for other good and valuable) consideration, the
Parties agree as follows: LN
AGREEMENT

N

1. Good Faith Negotiation <’<V,\

s »\Q.o.\‘-\\\\

The Parties agree, dun/ng the Term (as defined in Section 3 below),
to negotiate diligently andxm good faith to determine the financial feasibility
of the Project and}’attempb to agree in writing upon the terms of a
development conc\ept\for the Project, which shall be memorialized by either
a new development agreement for the Peoria Place Property or an

amendment to. the\}exnstlng Peoria Place DA.
<\
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Confidentlallty

AN /,
</ The Parties agree that the negotiations conducted pursuant to this
Agreement are encompassed by and will be subject to the Non-Disclosure
Agreement executed by Ellman Management Group, Inc., an Arizona
corporation, as Manager and on behalf of HE Peoria Place Property, LLC.,
the City, Ottawa, and University Realty Advisors dated June 24, 2010
(ACON 30510). A copy of such Non-Disclosure Agreement is attached




hereto as Exhibit “A” and is incorporated herein by this reference as if it
were set forth in full herein.

3. Term

This Agreement shall commence upon the date the City approves
and all Parties execute this Agreement (the “Effective Date")\and shall
automatically terminate one hundred and eighty (180) days thereafter (the
“Term”). The Parties agree to negotiate diligently and |n good farth and
conduct due diligence activities during the Term and | any\extensron(s)
thereof mutually agreed upon in writing by the Partresw The Parties also
agree to provide progress reports to each other and\to (othermse regularly
communicate with each other as they undertake)\and perform their
respective obligations under this Agreementf The Partles further agree to
provide any and all reasonably requested: information pursuant to a request
by one Party to the other. Any mformatlc\)n/provrded shall be true, correct,
and complete and shall not state, or. omrt /any information that would render
the remaining information untrue/or rr\usleadmg
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4. Breach, Cure, Remedles 5nd Termination
\{\

(@) Inthe eventxthat a Party fails to perform any obligation imposed
by this Agreement/ mcludlng failing to negotiate diligently and in good faith,
the non- breachmg\JPart\y shall provide written notice of such breach to the
other Party \\The Party receiving the written notice shall have ten (10)
busme/s,s days after receipt of such written notice within which to remedy
such breach unless additional time is reasonably required to remedy the
breach\\m,whrch event the Party shall commence the cure of the breach
wrthln the ten (10) business day time period and thereafter diligently pursue
the cure to completion.

(b) Ifthe Party in breach fails to remedy the breach in a timely and
reasonable manner as provided in Section 4(a) above, the Parties agree
that the Party who provided written notice of such breach may cancel and
terminate this Agreement by providing written notice of termination to the
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other Party. In the event of such termination, the Parties shall be fully and
completely released from all of their respective rights, duties, obligations,
and liabilities under this Agreement.

(c) In addition to the termination rights under Section 4(a) and (b)
above, (i) each Party shall also have the right to terminate this Agreement
in the event that any or both of the Parties determine that an lmpasse\ has
been reached in negotiations under this Agreement, in the dete{mlnlng
Party's sole and unreviewable discretion; (ii) the City shall ha\%\the right to
terminate this Agreement for conflict of interest pursuant A R S. § 38-
511, and (iii) this Agreement may be terminated a{ e_n\y tlme upon the
mutual written agreement of the Parties. In the event&of)any termination
under the preceding sentence, the Party exermsmg the termination right
shall provide written notice of termination and’ th\e apphcab!e basis above to
the other Party, and, upon the delivery . of a, valid notice of termination in
compliance with this Agreement, the, Partles shall be fully and completely
released from all of their respective. rlghts duties, obligations, and liabilities
under this Agreement. > DI
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5. Obligations of the Ciﬁ\ ,, )
\\
During the Term\and any extensions thereof, the City shall use its

good faith efforts tg N
s ) A
\

(a) Determme the City facilities and programs that can be shared
with O/t/taga to reduce campus development and/or operating costs. Such
determmatmn shall include the specific type of facility or program, hours of
operatron ln) which such facilities or programs can be dedicated to Ottawa's

use \Qnd the context and requirements of such shared use.

(b) Identify financing sources and uses available to assist in the
development of the Project, including, but not limited to, Federal, State, and
private-fund grants.



(¢} Participate and cooperate in the site planning and financial
feasibility review process to establish Project feasibilty and preferred
design.

(d) implement the Old Town Commercial Rehabilitation Program to
facilitate the university experience, if the Program is adopted by the Peona
City Council. N \
U\“\\ N

(e) Assemble a multi-Department City Staff worklng\\group to
review and assess the proposed site plan. D\ u

e
{f \\ N

\\
(f) Further consider the use of the Peorlaflndustrlal Development
Authority as possible construction ﬁnancmg for the Pro;ect

(g) Determine on- and off-site lmpaots of the Project (e.g., traffic
impact analysis) for further assessment \\
(h) Determine the change |n\> exustlng land use entitlements
\
necessary to develop the Project \ N

(i) Determine the\adequaoy of existing public infrastructure to
support the Pro;ect AN ’/ >
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6. Obllgatlons of Ottawa

_,\_\
Dunng the }erm and any extensions thereof, Ottawa shall use its
good falth efforts to:

(V (a) Promptly advise the City as to its needs relative to proposed
shared City facilities and programs, understanding that time is of the
essence as several park facilities that may be needed by Ottawa are in
advanced design phases moving toward construction. Such advice shall
include space needs, hours of operation, amenity needs, and any other
information necessary to perfect Project design.




occurring prior to the termination of this Agreement shall survive the
termination of this Agreement.

(e) Notices, Demands, and Communications Between the
Parties. All notices, demands, and communications between the Parties
under this Agreement shall be given either by (i) personal ser\nce (ii)

\\
delivery by a reputable document delivery service such as Federgl Igépress
that provides a receipt showing date and time of delivery, (m) fac3|mtle or
email with a hard copy sent by United States mail; or (iv) by\maj\llng in the
United States mail, certified mail, postage prepald\ return receipt

requested, addressed to: Q n,\
T3
To City: City Manager .. ’\‘i;.(\\; D
| City of Peoria \"/'\‘/\\ “
8401 W. Monroe Street
Peoria, Arlzona 85345
. \\ // T
With copy to: Scott v ’Whyte Economic  Development
Serwces Director
) C:ty of Peoria
) \9875 N. 85" Avenue
P 7 Peoria, Arizona 85345
/ \ RN scott. whyte@peoriaaz.gov
With copy to = Stephen Kemp, City Attorney
AU City of Peoria
{?,—-\\\\\_\\1.:,;5 ’ 8401 W. Monroe Street
(/ ‘%‘;ﬁi‘) Peoria, Arizona 85345
\\< steve.kemp@peoriaaz.qgov
M
To Ottawa: Kevin Eichner

President

Ottawa University
1001 S. Cedar St., #1
Ottawa, KS 66067
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kevin.eichner@ottawa.edu

With copy to: John C. Crossley
Husch Blackwell Sanders LLP
4801 Main Street, Suite 1000
Kansas City, Missouri 64112 -

john.crossley@huschbiackwell. com_ (f\\\\

U\\ \\ /_)

Notices personally delivered, sent by fax or email with a confirr rhation” by
United States mail or delivered by document delrvery@s\er‘wce\ shall be
deemed effective on the second business day followmg deposrt in the
United States mail. Such written notices, demands\ and Jcommunications
shall be sent in the same manner to such other addresses as any Party
may from time to time designate by mail. AN

(f)  Nonliability of Officials and Employees No elected official,
director, officer, or employee of the C|t§‘ or~Ottawa shall be personally liable
under this Agreement in the event “of any default or breach by a defaulting
Party or for any amount, which \r/nay become due to the non-defauiting
Party or on any obligations under the\terms of this Agreement.

AN N

(g9) Interpretatlon \\ The terms of this Agreement shall be
construed in accordaqcé with the meaning of the language used and shall
not be construed for or against any Party by reason of the authorship of this

A
Agreement or\any other rule of construction which might otherwise apply.
The part and paragraph headings used in this Agreement are for purposes
of convenlence only, and shall not be construed to limit or extend the
meanlng Of/thls Agreement.
AV
\(h) Entire Agreement, Waivers, and Amendments. This

Agreement and the Non-Disclosure Agreement integrate all of the terms
and conditions mentioned herein, or incidental hereto, and supersede all
negotiations or previous agreements between the Parties with respect to all
or any part of the subject matter hereof. All waivers of the provisions of this
Agreement must be in writing and signed by the appropriate authorities of
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the Party to be charged, and all amendments and modifications hereto
must be in writing and signed by the appropriate authorities of the City and
Ottawa.

(i) Counterparts; Signatures. This Agreement may be executed
in counterparts, each of which, after both Parties hereto have srgned this
Agreement, shall be deemed to be an original, and such counterparts shaII
constitute one and the same instrument. Facsimile or electromcally
scanned signatures shall have the same force and effect\as onglnal

signatures. ¥ \\ )
O N
() Successors. This Agreement shall be blndlng upon and shall
inure to the benefit of the permitted successors of each of the Parties

hereto. PN

B .
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(k) Severability. [n the event any section or portion of this
Agreement shall be held, found, o1 determmed to be unenforceable or
invalid for any reason whatsoeve{ the remammg provisions shall remain in
effect, and the Parties heretokshall take further actions as may be
reasonably necessary and avallable to them to effectuate the intent of the
Parties as to all provrswns set forth in this Agreement.

() Time |s of the Essence Time is of the essence for each of
the Parties’ obllgatrons under this Agreement.

(/r,n) \Re<:|tals The recitals set forth above are incorporated herein
by thls reference

<\Xf(n) Attorneys’ Fees. The prevailing Party in any action to enforce

this Agreement shall be entitled to recover reasonable attorneys’ fees and
costs from the other Party (including fees and costs in any subsequent
action or proceeding to enforce any judgment entered pursuant to an action
on this Agreement).
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(o) No Third Party Beneficiaries. This Agreement is made and
entered into solely for the benefit of the City and Ottawa. No other person
shall have any right of action or claim under or by reason of this
Agreement.

(p} No Partnership or Joint Venture. Nothing in this Agreement
Is intended to or does establish the Parties as partners, joint venturers or

| N
principal and agent with each other. u\\/
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[Signatures on Following Page] D\ ~J
(\3\' )#“\
aNe
NN
S e
/:),(r., \‘:t\‘
AN
N4
L,‘.;“: ‘kt‘*\.\\
PR BN
A
N T
/7*‘"\‘5\\-/5\
&'g Q\ 2
S
k\‘ \\\;H
DA
/f' %/;/ \\\3
N
D
L N
‘ {\\ p :Z-:\_._)
A
. \\ N
\t}\ \‘\’;

14



IN WITNESS WHEREOF, the City and Ottawa have signed this
Agreement on the respective dates set forth below.

CITY:
[INSERT CITY SIGNATURE BLOCK] .
NN
oL W
OTTAWA: AN
?’“‘\“‘c\\\ R
NSy
[INSERT OTTAWA SIGNATURE BLOCK] N
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